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Half cost path and 
retaining walls policies

Submission by 
Alistair Stewart and 
Susan Warwood
(Kelburn) 
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1 THE POLICY CAN WORK

• Despite years of council neglect and lack of clarity 
information, it delivers successful outcomes 

• The half-cost contribution provides an incentive for 
communities to come together with council 

• Result: win / win solutions mutually agreed with council rather 
than dispute and litigation

• If there are alleged equity issues, or difficulties 
communicating the policy – let’s fix them, so it works for all 
Wellington people

• Let’s not just cancel it

2
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3

2 IT’S A PART OF WELLINGTON

• Our network of informal pathways is part of Wellington’s 
quirky charm

• They bring communities together – on foot

• It would be a shame if barriers and locked gates went up, 
forced by liability or safety issues 

• What happens if slips and damage that’s too expensive for 
individual homeowners to fix cuts off access?

• The last thing Wellington needs is more abandoned properties 
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My name is Carolyn Kern, I live at  in Wadestown, in a home that is accessed by 
walking up a footpath over WCC Council owned land. I thank the Committee and the Council 
Members for allowing me to make this oral submission today. 

With an allowance of only 5 minutes for my oral submission, I can not speak to my concern that 
there is not legal authority for the existing Half-Cost Path Policy, and neither is there legal authority 
for the proposed “Homeowners Pay Whole-Cost Path Policy”. I therefore submit the following notes 
for the Committee and the Council to consider. 

My analysis below is not a formal legal opinion, but only my view after a cursory review of the 
legislation and bylaws. Kindly excuse my analysis if the Committee or WCC has obtained a legal 
opinion that the existing and the proposed policies are within the authority granted to WCC by 
Parliament and would be enforceable (on a basis that I failed to identify). 

Absent such a formal legal opinion, however, I would encourage the Committee Members and the 
Council Members to refrain from enacting the proposed policy (and to reconsider the existing policy) 
and to consult further with the community on possible solutions that are within the existing legal 
framework. 

Being a solicitor, I always begin my analysis of any proposed change by trying to determine: 

* what is the legal authority for the existing situation? and  

* is there legal authority for what is proposed? 

 

Authority for existing Half-Cost Path Policy – appears to be lacking: 

Wellington City Council Public Places Bylaw 2022 (WCC Public Place Bylaw) 

• Made under authority of ss 145 & 146 of the Local Government Act 2002 (and a few other 
Acts of Parliament) 

The Local Government Act 2002 is an Act of Parliament that provides for the “democratic and 
effective local govt.”  The Local Government Act sections 145 & 146 grant the authority to WCC to 
make bylaws. 

According to the WCC website, this includes bylaws to regulate land under the control of the Council 
to enhance the public’s well-being and enjoyment of public places.  

In the WCC Public Place Bylaw, “public place” is defined as “any area of a public nature that is open 
to or used by the public, whether free or requiring payment, which is owned, manage, maintained or 
controlled by the Council or Council Controlled Organisations,” and it specifies that this includes a 
“footpath”  an “alley” and a “lane or accessway”. 

Section 6 of the WCC Public Place Bylaw states that the Council may “prescribe conditions for access 
to or use of any public place” and that it may revoke any approval previously given at any time. 

Section 8 of the Bylaw provides that the Council may set fees and charges where payment is a 
condition for access to, or use, or continued use, of any public place. 

Thus, as to the existing Half-Cost Path Policy–  

If agreement to/abiding by this policy is a “condition” set by the Council for homeowners to access or 
use the public footpaths, it may be an overreach, particularly where such use of the public footpath 
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is the only access available to the homes. Such a condition does not apply to the public at large, who 
are free to use the public footpaths.  

Section 8 authorises the Council to set fees and charges, where payment is a condition for access to 
or use or continued use of any public place (which includes footpaths), but no one would expect the 
“fees and charges” imposed might range into the hundreds of thousands for construction of a 
retaining wall, for example, to support a path that is crumbling down the hillside.  Again, members of 
the public that are not homeowners on a particular path would not be required to pay such a fee or 
charge but would still be entitled to use the footpath. This cannot be the case. 

As to the proposed “Homeowners Pay All Costs for Path on WCC-owned Land Policy,” likewise, there 
does not appear to be legislative authority for such a policy. 

__________________________________________________________________________________ 

Outside of the WCC Public Places Bylaw, it is possible that the WCC has granted a right of way 
easement to homeowners, giving them the right to pass over Council owned paths to access their 
property and possibly attached conditions to this easement (being the Half-Cost Path Policy), 
however, as these are public places, it is unlikely that such an easement was necessary in order for 
the homeowners to have these rights, as they belong to the public unconditionally (unless the 
Council places a fee or charge for their use).   

_________________________________________________________________________________ 

Absent legal authority for the proposed policy, I suggest the Committee and the Council go back to 
the starting point and develop a proposal that is both workable and enforceable in consultation with 
the affected homeowners. 
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Douglas Lynn, , 1 May 2024 

¢Ï ě¾ك→Ěكك 
 

Oral submission on WCC’s Statement of Proposal 
for the Review of the Half Cost Path Policy 
(February 2024) 
 

Tena koutou katoa. Thank you for your time this morning. I’ve lived in  
 in Mt Victoria for over twenty years. It’s nearly ninety steps up to my 

letterbox.  

I joined with my fellow residents and rate payers in Doctors Common in making an 
in-depth joint written submission (dated 27th March). As stated in our submission, we 
believe that the issues raised by the Council in this proposal do not justify the 
proposed change in policy. Conversely, we argue that these very same issues are 
good reasons why the Council should instead take full responsibility for maintaining 
the paths. 

This morning, I want to raise just three points for your consideration. 

My first point concerns fairness, equity, and cul-de-sacs. 

Fairness, equity, and cul-de-sacs 
Under Option 5 in the Proposal, under the fairness and equity policy objective, there 
is this statement: ‘Rate payers are paying for the facilities that serve a small portion 
of private property owners’. This is not an even-handed statement. Why are we on 
the paths being differentiated from rate payers? We’re not a different breed. As 
private property owners we are of course rate payers and thereby contributing to 
facilities all across the city. 

Take for example, cul-de-sacs. Just around the corner from where I live there are 
steep roads that exist solely to provide access to the private properties situated on 
those roads. The fundamental difference between these cul-de-sacs and where I live 
is simply that they are luxury versions of a path. Not only do they generally provide 
nicely paved footpaths, but they also provide access and parking spaces for motor 
vehicles. I ask myself, why are we, the rate payers on the paths, being singled out 
while cul-de-sacs get preferential treatment?   

A correct analysis of fairness and equity under Option 5 would be as follows: ‘It is 
fair and equitable that the rate payers who own private properties on the paths 
are treated on the same basis as the rate payers who own private properties in 
cul-de-sacs’. To deny this would be to persist in maintaining a biased slant that is 
actually unfair and inequitable. 

My second point concerns the vision and outcome that underpins the recommended 
option. 
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Douglas Lynn, Mt Victoria, 1 May 2024 

¢Ï ě¾كĚ→كك 
 

Vision and outcome 
In recommending Option 4, the Council is seeking to rid itself of continuing 
responsibility for these pesky paths, other than its health and safety obligations as a 
landowner. But there is no vision for how the paths would likely fare under Option 4. 
I’m not surprised. The Proposal makes it plainly evident that the outlook for the paths 
would be bleak, and that they would fare poorly in the decades ahead. Paragraphs 
23 through 30 in particular are especially pertinent. If the Council – with its 
permanence and continuity, its regulatory powers, its civil engineering and project 
management expertise, and all of its other resources – if the Council has failed to 
make the current arrangement succeed, how could anyone reasonably expect a 
miraculous turnaround just because the property owners were now being left to their 
own devices. Let’s be frank. That’s why there is no vison and outcome in this 
proposal for the future of the paths under Option 4. 

My final point concerns public benefit and health and safety.  

Public benefit and health and safety 
Under fairness and equity for Option 4, there is the statement that: ‘Supporting 
infrastructure on road reserves can be argued to be of public benefit’. We in Doctors 
Common most certainly do argue this. We frequently encounter visitors on the paths. 
There are domestic and overseas tourists, locals out for a stroll, and even younger 
folk who run up and down the steps for physical training. In short, paths, walkways, 
and tracks, including the half cost paths, are an intrinsic and attractive feature 
of Wellington’s cityscape, and are of public benefit. 

The Council should be concerned for the future prospects for health and safety in the 
decades ahead if Option 4 is adopted. For Option 4, under the operational and 
financial feasibility objective, it is stated that ‘… the Council will only respond to 
safety needs rather than undertaking regular condition assessments’. This is 
surprising. It is well and truly established in modern health and safety policy and 
practice that it is not sufficient to just wait for accidents to happen. Instead, there is a 
public expectation, and in many cases a legislative requirement, that organisations 
will proactively monitor for risks and hazards within the scope of their responsibilities.  

An additional benefit for Option 5 under this feasibility objective would be: ‘The 
Council would be well placed to integrate its health and safety responsibilities 
with its maintenance and renewal programme’. 

That is the end of my submission, thank you. 

------------------------------------------------------------- 
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Submission on Half Cost Paths Policy
Emma Martin

 Melrose, Wellington
2 May 2024
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• I oppose the proposed changes to the 
Council policy on half cost paths, as they 
relate to the ‘half cost path’ (pedestrian 
steps) on Antico St, Melrose, which I believe 
has been incorrectly designated as a half 
cost path.

• The Antico St steps form part of a 
continuous walkway from the bottom to the 
top of Antico St

• Used by the public for general travel 
purposes along the road, as per the 
Council’s definition of a public footpath

• There is no other footpath on Antico St
• Antico St is narrow, steep and twisty, and it 

is unsafe for children in particular to walk 
up and down the road

Definitions
Half cost paths are pedestrian paths 
on Council land, usually road 
reserves (the strip of land between 
your property’s front boundary and 
an existing formed road or footpath) 
that provide sole access to three or 
more private properties

Public footpaths are located on 
Council land (normally road reserve) 
and used by the public for general 
travel purposes along the road. They 
are fully managed and maintained by 
the council
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Would you want your child to walk to 
school up and down this street?
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Would you want your child to walk to 
school up and down this street?
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• The Antico St steps are the only 
safe way for residents of Antico St 
to walk up and down the street

• It is unfair for a small number of 
residents to pay for what is by the 
Council’s own definition a public 
footpath

• I submit that the council should re-
designate the Antico St steps as a 
public footpath and assume full 
responsibility for maintaining them
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Submission From: Irene Zohrab, , Wellington, 6012. 
To: WCC Environment and Infrastructure Hearings Panel 
Subject: Half Cost Path Policy Review 
Date: 02 May, 2024 
 
I have been the owner-rate payer of  since 1970 (including 
encroachment fees for parking down in Kelburn Pde) using an access path to my 
property situated on top of a bank with a sheer drop to the traffic below. I have 
contributed in the past to half the maintenance cost of this path, and on a number of 
occasions paid fully personally (for instance, when a big tree on the bank had to be 
removed after its roots had lifted the asphalt on the path and created a major health 
and safety issue). 
 
I wish to submit that the WCC retains its current policy regarding the maintenance of  
such paths and associated remedial work and does not renege on its original 
agreement to pay at least half of such costs. However, I submit that the responsibility 
for looking after crumbling cliff faces or banks and retaining walls adjoining public 
roads and foot traffic should not be the responsibility of property owners with 
properties situated on such “hilly terrain”, a characteristic of Wellington’s ambience. 
This maintenance should not occur only as “reactive to requests or slip incidents” as 
specified in the Council Document of February 2024 Statement of Proposal for the 
Review of the Half Cost Path Policy, but be an ongoing responsibility of WCC and 
other organisations in the immediate area using such public roads, which are also a 
tourist attraction. If the WCC cannot cover such costs out of its rates receipts, then it 
might consider introducing a form of poll-tax (in addition to rates as is the case in 
London) for all residents of Wellington, not just its property owners.  
 
I wish to submit also that whatever the Policy the Environmental and Infrastructure 
Committee decides to recommend at its meeting on 05 June 2024, that decision 
should not apply to ALL access paths. Exceptions should be able to be made  based 
on indisputable evidence that shows that the condition of certain access paths and the 
cliff faces they are situated on had been affected by earlier decisions made by WCC, 
including the lack of timely remedial action, as well as the actions of the immediate 
neighbours of said paths, such as (in our case in Kelburn) of Victoria University of 
Wellington occupying Crown land, and making decisions beyond the control of rate 
payers. One example is when around 2013-2014 Fletcher Construction began building 
the VUW Biological Sciences Gateway project across the road from properties that 
are served by our access path (while demolishing our cardecks for 74 and 72KP 
encroaching on to Council land – see photo) and various trucks belonging to 
contractors damaged the concrete steps up to our path and detached the iron railing 
which makes it hazardous and a health and safety issue. This will have to be replaced, 
and the owners of this access path (now serving 72, 74, 76 KP) should not be liable 
for any costs. (See photo, plus Gateway websites.) 
 
Further, about a third of the Gateway Te Toki a Rata Science building (4000sqm out 
of a total of 12500sqm) is situated underground on KP within meters of the access 
path.  The drilling of the foundations was at 10 - 20 meters deep and resulted in 
constant vibrations from the drilling lasting several years. (VUW newsletter May 
2015) In addition, several incredibly heavy cranes that were located for a number of 
years either just under the sheer bank of the access path, or across the road a few 





ENVIRONMENT AND INFRASTRUCTURE HEARINGS PANEL 
2 MAY 2024 

 

 

 

  39 

 I
te

m
 2

.1
 A

tt
a

c
h

m
e

n
t 

1
0

   

Approx. 1930s. Kelburn Parade 68-76
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Old WCC Map showing boundaries Kelburn Parade 62-84.
Replaced by Aerial site and Intranet Viewer Map
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Topographic Data WCC. Elevations and property boundaries Kelburn Parade 70 -76
Orange –tiled gable roof of 74KP
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Kelburn Parade steps built when WCC gave consent to build drive-on flats in front of 70KP.
Railing on steps leading to 72-76KP dislodged from concrete base.
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Fletcher Construction Cranes to VUW Gateway construction. Temporary steps to 72-76
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Kelburn Parade car decks before being demolished
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VUW Biological Sciences Building with residents’ parks on WCC land.

Te Toki a Rata. (Partial view – chimneys hidden). 
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Communal path – July 2022                                                             cracks in path 
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From path looking down to roadway                         photo of pole taken January 2022
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Cracks in ground by handrail                              Metal post with railing to steps to 72-76 dislodged
      from concrete base by reversing trucks etc
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Previous thoroughfare path blocked by dumped excavated earth obstructing egress in emergency at 76KP
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Blocked  thoroughfare 
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Kelburn Parade  –  the bank today 72-76KP
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Kelburn Parade  –  the bank today
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Kelburn Machinery 2015
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Access to Wadestown Rd 125/127/129

Footpath renewed in 2012 
under Half cost path policy

Long-term solution:
concrete instead of tarseal
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Potential retaining wall a much bigger scale than the footpath itself.
Just a few households cannot carry this responsibility. 
This is council reserve and must remain council responsibility!

Wadestown Road is a main public transport route and emergency throughfare 
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Ngā mihi nui – thank you for your attention!

Pātai - questions?
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Upoko Road
Hataitai 
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Half Cost Path option selected
Option 3 (Invoice for half cost)

Under this option, the Council undertakes necessary maintenance work (by Council contractors) on the path following 
a request from property owners, and funds 50 percent of the cost through general rates. The other 50 percent of the cos  
would be paid by the relevant property owners upon invoice.

The owners of 2, 4, 6, 8 accept some responsibility for maintaining the path and 
handrail, but not the land supporting it 
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Retaining wall / Supporting structures
We submit that Council should take up full maintenance responsibility 
for retaining its land
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Retaining wall / Supporting structures rationale
1. Property owners are unable to insure or claim EQC on WCC owned road reserve land 

(we’ve tried!)

● If council forces owners to be liable, owners would be taking on the uninsurable risk of 
hundreds of thousands of dollars of retaining/support.

● property owners also cannot get a mortgage to remediate road reserve as it is not 
owned by them.

● council, as the landowner, retains health and safety responsibilities for its land. 
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Retaining wall / Supporting structures rationale
2. The upper path is on the boundary of 4 Durham Crescent. Should a slip affect this 

path, it is likely that 4 Durham Crescent would also be affected. 

This may open up legal questions over who would be responsible for supporting 
the path and the land above it?
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Submission Summary

Half Cost Path Option 3 - Owners pay half, Council invoices owners

Retaining / Support Council to fully fund
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• This is a long-standing Council commitment to current property owners:
• Primarily the result of large-scale historic suburban developments (e.g. Brooklyn, Hataitai, Kelburn, etc.) that were supported 

and approved by the Council
• Reinforced by subsequent Council-approved sub-divisions and consents
• Many people have made decisions to purchase or develop their properties based on this policy.

• The policy applies to both public and private paths serving three or more properties.

• Recent interpretation by the Council – especially during this review – has been inconsistent and 
contradictory.

• The focus should be on making the current policy more explicit and workable – absolutely nothing was 
proposed in the review to address this.

• The Council could consider ‘grandfathering’ this policy to prevent it from applying to any future sub-divisions 
or developments.

• The inclusion of retaining walls is disingenuous:
• They are not within the original intent and scope of the half-cost path policy
• The risks and costs associated with them are significantly different and significantly greater
• They should be dealt with separately as a specific issue in their own right.

• The current proposal is insufficient to enable Councillors to make an informed and justifiable decision.
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Before the wall.
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